No. SNEA(I)/CHQ/CMD/ 2012-14/66

dated 09.01.2015
To


Sri A. N. Rai,


CMD, BSNL, New Delhi.
Sub: Serious and unpardonable lapse on part of regulatory wing of BSNL by not making any effort to safeguard legitimate business interests of BSNL in Hon Supreme Court when SLP filed by DOT against the judgment of TDSAT on 3G ICR by private operators was heard. Compromising interests of BSNL is serious dereliction of duty calling for stern action. Impleadment in the Hon Supreme Court on such crucial issue is requested on war footing. 
Respected Sir,

At the very outset, we are confident that appropriate and stern action against the concerned and highly irresponsible officers in the regulatory wing of BSNL for their serious dereliction of duty in not taking any action to protect the legitimate business interests of BSNL in Supreme Court which have been jeopardized by 3G roaming through so called illegal ICR pacts by private operators would have been initiated. We expect strong and prompt action for such unpardonable negligence amounting to compromising interests of BSNL, giving right message down the level. A message has to be clearly sent that BSNL is not a charity organization and anyone treating it that way would not be spared. Conveying this is very important, Sir.

However, we understand that BSNL is in preparatory stage for filing a separate petition in the Hon Supreme Court to get impleaded in the SLP filed by DoT against the TDSAT judgment on 3G ICR pact by private operators. Total cohesion between concerned wings of BSNL, i.e CM vertical, Regulations and Legal sections is needed to incorporate all the critical and pertinent facts and policy violations that have infringed on 3G business of BSNL. Regulatory wing, in close coordination with CM unit, must quantity and project the losses, in very objective terms that 3G business of BSNL has adversely suffered because of blatant policy breaches. We are hereunder providing some inputs to help expediting filing of petition in the Supreme Court without any further delay.
a) BSNL is the only operator having Pan India (except Mumbai and Delhi) 3G spectrum. For Pan India 3G spectrum, BSNL alone paid Rs 10,186.53 Crores for 20 LSAs. Other three (03) private operators together paid only Rs 16,553.91 Crores (Bharti Airtel – Rs.5,731.46 Crores for 11 LSAs, Vodafone --- Rs. 5,053.86 Crores for 07 LSAs, Idea -- Rs. 5,768.59 Crores  for 11 LSAs). The below mentioned charts gives full details:
	Service Area
	Operator (Figure in Crores)

	
	BSNL
	Bharti
	Vodafone
	Idea
	Aircel
	Reliance
	STEL
	Tata

	Maharashtra
	1257.82
	
	1257.82
	1257.82
	
	
	
	1257.82

	Gujarat
	1076.06
	
	1076.06
	1076.06
	
	
	
	1076.06

	Andhra Pradesh
	1373.14
	1373.14
	
	1373.14
	1373.14
	
	
	

	Karnataka
	1579.91
	1579.91
	
	
	1579.91
	
	
	1579.91

	Tamil Nadu
	1464.94
	1464.94
	1464.94
	
	1464.94
	
	
	

	Kolkatta
	544.26
	
	544.26
	
	544.26
	544.26
	
	

	Kerala
	312.48
	
	
	312.48
	312.48
	
	
	312.48

	Punjab
	322.01
	
	
	322.01
	322.01
	322.01
	
	322.01

	Haryana
	222.58
	
	222.58
	222.58
	
	
	
	222.58

	U P (East)
	364.57
	
	364.57
	364.57
	364.57
	
	
	

	U P (West)
	514.04
	514.04
	
	514.04
	
	
	
	514.04

	Rajasthan
	321.03
	321.03
	
	
	
	321.03
	
	321.03

	Madhya Pradesh
	258.36
	
	
	258.36
	
	258.36
	
	258.36

	West Bengal
	123.63
	123.63
	123.63
	
	123.63
	123.63
	
	

	Himachal Pradesh
	37.23
	37.23
	
	37.23
	
	37.23
	37.23
	

	Bihar
	203.46
	203.46
	
	
	203.46
	203.46
	203.46
	

	Orissa
	96.98
	
	
	
	96.98
	96.98
	96.98
	

	Assam
	41.48
	41.48
	
	
	41.48
	41.48
	
	

	North East
	42.3
	42.3
	
	
	42.3
	42.3
	
	

	Jammu & Kashmir
	30.3
	30.3
	
	30.3
	30.3
	30.3
	
	

	Total
	10186.53
	5731.46
	5053.86
	5768.59
	6499.46
	2021.04
	337.67
	5864.29


b) The impact that 3G business of BSNL suffered because of providing of 3G services through illegal ICR pacts has to be adequately and objectively quantified and incorporated in the petition to legitimize our intervention in Supreme Court. Circle wise list of operators providing 3G services without spectrum must be part of petition. 

	Service Area
	Operators having 3G spectrum through auctions

	
	BSNL
	Bharti
	Vodafone
	Idea
	Aircel
	Reliance
	STEL
	Tata

	Maharashtra
	Yes
	
	Yes
	Yes
	
	
	
	Yes

	Gujarat
	Yes
	
	Yes
	Yes
	
	
	
	Yes

	Andhra Pradesh
	Yes
	Yes
	
	Yes
	Yes
	
	
	

	Karnataka
	Yes
	Yes
	
	
	Yes
	
	
	Yes

	Tamil Nadu
	Yes
	Yes
	Yes
	
	Yes
	
	
	

	Kolkatta
	Yes
	
	Yes
	
	Yes
	Yes
	
	

	Kerala
	Yes
	
	
	Yes
	Yes
	
	
	Yes

	Punjab
	Yes
	
	
	Yes
	Yes
	Yes
	
	Yes

	Haryana
	Yes
	
	Yes
	Yes
	
	
	
	Yes

	U P (East)
	Yes
	
	Yes
	Yes
	Yes
	
	
	

	U P (West)
	Yes
	Yes
	
	Yes
	
	
	
	Yes

	Rajasthan
	Yes
	Yes
	
	
	
	Yes
	
	Yes

	Madhya Pradesh
	Yes
	
	
	Yes
	
	Yes
	
	Yes

	West Bengal
	Yes
	Yes
	Yes
	
	Yes
	Yes
	
	

	Himachal Pradesh
	Yes
	Yes
	
	Yes
	
	Yes
	Yes
	

	Bihar
	Yes
	Yes
	
	
	Yes
	Yes
	Yes
	

	Orissa
	Yes
	
	
	
	Yes
	Yes
	Yes
	

	Assam
	Yes
	Yes
	
	
	Yes
	Yes
	
	

	North East
	Yes
	Yes
	
	
	Yes
	Yes
	
	

	Jammu & Kashmir
	Yes
	Yes
	
	Yes
	Yes
	Yes
	
	


c) Through illegitimate ICR pacts, forbidden by policy, operators, having neither Pan India 3G spectrum nor license, have acquired pan India 3G business at the cost of BSNL which has exclusive rights to offer Pan India 3G services.
d) These operators deliberately did not bid for Pan India 3G spectrum in the auctions. Providing of Pan India 3G services by these operators through illegal ICR pacts is nothing but cartelization. Justice Rastogi, Member TDSAT, has unequivocally mentioned that providing of Pan India 3G services through so called ICR pacts by private operators is nothing but selling of 3G services without Pan India 3G spectrum and license.    
e) If providing 3G services, without spectrum and license, by spectrum sharing is allowed, then the entire 3G auction process is rendered illegal where one operator is forced to pay for pan India 3G spectrum whereas others are allowed to bid selectively to decide Circles of their choice and eventually allowed to offer Pan India 3G services through ICR pacts. Providing of 3G services through ICR pacts without having a home turf is not roaming. It is making a mockery of the true definition and meaning of roaming.
f) Maximum four operators in an LSA including BSNL/MTNL are allowed to provide 3G services. It can be seen from the above chart that only three private operators are allowed to participate in the auction for 3G spectrum. 4th operator is BSNL or MTNL by default. Without spectrum or even without participating in the auction process, 3G services are provided by the 3G ICR pact by private operators in LSAs if licence is available. In that case operators in an LSA is not limited to four, it will go upto 8 making the auction process itself null and void.

g) If providing of Pan India 3G services through ICR is allowed, then BSNL should be also given liberty to decide Circles of its choice for acquiring 3G spectrum. Huge amount that BSNL has paid for Pan India 3G spectrum has to be refunded. 
h) Best legal counsels must be engaged by BSNL since it has to defend a case where it has been forced to pay nearly Rs 5,000 Crores in excesses of what each of the private operators has paid and are offering 3G Pan India services. It is a very fit case where BSNL can legitimately plead for refund of Rs 5,000 Crores. Regulatory wing of BSNL has to strain its nerves so as to project the losses in Hon Supreme Court in objective terms. 
With kind regards,
(K. Sebastin)






  

Copy to: 
1. Sri Anupam Srivastava, DIR(CM), BSNL Board with a request to personally monitor the developments in the matter and ensure that all relevant factors are included in the BSNL petition. Instruction may be given to the concerned section to give all the relevant informations like details of operators providing services in LSAs where they don’t have spectrum and the number of such connections, LSA wise. 
2. Sri. N. K. Mehta, ED(CA), BSNL with a request to coordinate with CM vertical to collect the data and make it part of the petition to justify the recurring loss on BSNL business as well as initial investment of over Rs 10,000 Crores on 3G spectrum.
3. Smt Sujata Ray, ED(Fin), BSNL with a request to coordinate with CM vertical to quantify the losses and make part of the petition.
