SNEA(I)/CHQ/MOC&IT/2012-14/11                              Dated 29th December, 2014.                                
To 

Sh Ravi Shankar Prasad,

MOC&IT, New Delhi.

Sub: Judgment of TDSAT on 3G roaming has basic judicial infirmity since Kuldeep Singh, Member TDSAT, had an irrefutable conflict of interest. Judicial prudence demanded he should have recused himself from hearing this case. Government must seriously consider continuance of Kuldeep Singh as Member/TDSAT for blatant violation of basic judicial ethics and contest flawed and unethical TDSAT judgment adversely impacting 3G business of BSNL in Supreme Court on this ground also. 
       
Respected Sir,
                      Compromising basic judicial ethics amounts to serious breach of judicial propriety and prudence, warranting imminent judicial intervention at higher levels. We have instances where very high judicial ethics were demonstrated. Mr Vinod Vaish, Member/TDSAT, recused himself from the TDSAT bench when a matter came up before TDSAT on the ground that he had taken a view on the matter when he was Telecom Secretary. In similar manner, Dr J S Sarma recused himself from hearing such matters as Chairman/Trai where he had taken view as Member/TDSAT. Judicial discipline stands reinforced when such high standards of judicial propriety are exhibited.   
MTNL already had 3G spectrum in Delhi & Mumbai. During his tenure at MTNL, Mr Kuldeep Singh had invited tenders from those companies who did not have 3G spectrum in Delhi & Mumbai. Two companies – Tata and Aircel – were shortlisted. As CMD of MTNL, Mr Singh approved the tender. But, finally when the matter came before the MTNL/Board, the government nominee on MTNL's Board stopped further process citing illegalities in the matter pointed out by DoT. Thus views of Kuldeep Singh on the matter of sharing of 3G spectrum by private operators through ICR pacts were clearly known and as such his adjudicating on the matter is against basic tenets of jurisprudence. The judgment of TDSAT thus allowing private operators to offer 3G services through illegitimate ICR pacts is untenable and flawed on the ground that Mr Kuldeep Singh had a direct conflict of interest and adjudicated on the matter with a premeditated opinion, thus setting a very unhealthy judicial precedent.
It is extremely critical and pertinent to recapitulate earlier judgment of TDSAT on the same matter. While the then Chairman/TDSAT, without going into the merits of the issue, felt that private operators were not given sufficient opportunity and time by DOT before issuing notices to them to stop providing of services through ICR pacts, Justice Rastogi, then Member/TDSAT, out rightly dismissed the petition by upholding that what private operators were doing through ICR pacts was providing 3G services in areas where they neither had 3G spectrum nor license. Justice Rastogi who went into crux of the matter unequivocally held it was not roaming and that private operators were selling 3G services without spectrum and license. Fine of Rs 50,000 on each operator was imposed by him for breach of policy. However, it was a split 1:1 judgment.   
BSNL is the only service provider having acquired Pan India 3G spectrum and license to provide 3G services. Airtel, Vodafone and Idea cartelized and are offering 3G services through ICR pacts which are forbidden by policy. This policy breach has adversely impacted 3G business of BSNL which has exclusive rights to offer Pan India 3G services. Unfortunately, but surely not surprisingly, unconcerned BSNL management, having no interest whatsoever in pushing through the growth of the Company and protecting its legitimate business interests, remained unrepresented when SLP filed by DOT in Supreme Court  came up for hearing recently. This is really nothing unusual as far as commitment of BSNL Management towards the Company is concerned. Director(CM) ought to have ensured that interests of BSNL are adequately defended in Supreme Court and should not have allowed legitimate business interests of BSNL get compromised by allowing private operators have a free run in the Supreme Court. This is awful and incredible but not surprising. 
Keeping these critical facts in view, your personal intervention on following is solicited:

A) That DOT must highlight in Supreme Court the crucial fact of Mr Kuldeep Singh, Member/TDSAT, having had a conflict of interest and a premeditated view while hearing the matter in TDSAT. Judgment of TDSAT on this ground, DOT must plead in Supreme Court, is untenable and flawed. This critical, significant and relevant fact needs to be highlighted in Supreme Court.

B) That Government must seriously consider continuance of Mr Kuldeep Singh as Member TDSAT for his blatant breach of judicial propriety by not recusing from hearing the said matter and thus setting up an unhealthy precedent. 
C) BSNL Management must be held accountable for its serious and unpardonable lapse in allowing BSNL remain unrepresented in Supreme Court on such a crucial business matter relating to the Company. It is high time that things are effectively and appropriately fixed in BSNL. It is unfortunate that we feel the necessity of your intervention to direct BSNL Management to implead in the Supreme Court on such an important issue at the earliest to protect legitimate interest of BSNL. 
We are quite confident that our aforesaid pleas will receive serious consideration. 

Kind regards

Sincerely Yours,

(K. Sebastin)

Copy to:

1. Justice Aftab Alam, Chairman/TDSAT. He is requested to ensure that Mr Kudeep Singh is restrained from hearing such matters where he has taken a view in MTNL. Such   unethical and unacceptable breach of judicial propriety needs to be curbed.
2. Sh Rakesh Garg, Secy/DOT, for information and n/a please. 
3. Sh A. K. Bhargawa, Member(Technology)/DOT for taking n/a to incorporate the critical fact of Mr Kuldeep Singh’s conflict of interest in the petition of DOT in Supreme Court.
4. Sh A. N. Rai, CMD/BSNL. He is requested to direct GM(Regulation) to take quick action to get impleaded in the case in the Supreme Court. GM( Regulation)/BSNL must be taken to severe task for such a serious lapse of allowing BSNL to go unrepresented in the Supreme Court on such an important regulatory issue. Regulatory mechanism in BSNL has completely collapsed and it is high time that   this nerve centre of the Company is augmented and officers fully abreast of the complex regulatory issues are posted in regulatory wing as quickly as possible.  
5. Ms Rita Teoatia, Special Secretary, DoT for information and n/a please.

6. Sh Anupam Srivastava, DIR(CM), BSNL Board for information and n/a please.

7. Sh N. K. Gupta, DIR(CFA), BSNL Board for information and n/a please.

8. Sh N. K. Mehta, ED(CA & IT), BSNL CO for information and n/a please.

9. Ms Sujata Ray, ED(Fin), BSNL CO for information and n/a please. 
